	OFFICE OF THE COMMISSIONER; CENTRAL   EXCISE & CUSTOMS

COMMISSIONERATE - VADODARA-II

                Central Excise and Customs Building

       Subhanpura, Vadodara-23

TRADE NOTICE  NO.  21  / 2006

VADODARA, DATED 05.09.06.

      Subject:- The Taxation Laws (Amendment) Act,2006. –Reg.

Provisions of the Taxation Laws (Amendment) Act, 2006,pertaining to Central Excise and  Copy of Board’s Circular No.831/08/2006-CX dated 26th July, 2006 on the above subject are communicated herewith  for information and necessary action .All trade Associations and Chambers of Commerce and Members of Regional Advisory Committee are requested to publicise this Trade Notice among their Members/Constituents.

To,

Copy to: As per mailing list


'The following Act of Parliament received the assent of the President on the 13th July, 2006 and is hereby published for general information: -
Amendment of section 11A. 
35. In section 11A of the Central Excise Act, 1944 (hereafter referred to as the central Excise Act), - 1 of 1944
(a) after sub-section (1), the following sub-section shall be inserted, namely : - 
“(1A) When any duty of excise has not been levied or paid or has been short-levied or short paid or erroneously refunded, by reason of fraud, collusion or any willful mis-statement or suppression of fact, or contravention of any of the provisions of this Act or the rules made hereunder with intent to evade payment of duty, by such person or his agent, to whom a notice is served under proviso to sub-section (1) by the Central Excise Officer, may pay duty in full or in part as may be accepted by him, and the interest payable thereon under section 11AB and penalty equal to twenty-five per cent. of the duty specified in the notice or the duty so accepted by such person within thirty days of the receipt of the notice.”; 
(b) to sub-section (2), the following provisos shall be added, namely : - 
“Provided that if such person has paid the duty in full together with, interest and penalty under sub-section (1A), the proceedings in respect of such person and other persons to whom notice are served under sub-section (1) shall, without prejudice to the provisions of section 9, 9A and 9AA, be deemed to be conclusive as to the matters stated therein : 
Provided further that, if such person has paid duty in part, interest and penalty under sub-section (1A), the Central Excise Officers, shall determine the amount of duty or interest not being in excess of the amount partly due from such person.”
Insertion of new section 11DDA. Provisional attachment to protect revenue in certain cases. 
36. After section 11DD of the Central Excise Act, the following section shall be inserted, namely : -
“11DDA. (1) Where, during the pendency of any proceedings under section 11A or section 11D, the Central Excise Officer is of the opinion that for the purpose of protecting the interest of revenue, it is necessary so to do, he may, with the previous approval of the Commissioner of Central Excise, by order in writing, attach provisionally any property belonging to the person on whom notice is served under sub-section (1) of section 11A or sub-section (2) of section 11D, as the case may be, in accordance with the rules made in this behalf under section 142 of the Customs Act, 1962. (52 of 1962)
(2) Every such provisional attachment shall cease to have effect after the expiry of a period of six months from the date of the order made under sub-section (1) : 
Provided that the Chief Commissioner of central Excise may, for reasons to be recorded in writing, extend the aforesaid period by such further period or periods as he thinks fit, so, however, that the total period of extension shall not in any case exceed two years : 
Provided further that where an application for settlement of case under section 32E is made to the Settlement Commission, the period commencing from the date on which such application is made and ending with the date on which an order under sub-section (1) of section 32F is made shall be excluded from the period specified in the preceding proviso.” 
Amendment of section 35E. 
37. In section 35E of the Central Excise Act, in sub-section (2), for the words “such authority”, the words “such authority or any central Excise Officer subordinate to him” shall be substituted. 
Insertion of new section 37E Publication of information respecting persons in certain cases. 

38. After section 37D of the Central Excise Act, the following section shall be inserted namely : - 
“37E. (1) IF the Central Government is of opinion that it is necessary or expedient in the public interest to publish the names of any person and any other particulars relating to any proceedings or prosecutions under this Act in respect of such person, it may cause to be published such names and particulars in such manner as it things fit. 
(2) No publication under this section shall be made in relation to any penalty imposed under this Act until the time for presenting an appeal to the Commissioner (Appeals) under section 35 or the Appellant Tribunal Under section 35B, as the case may be, has expired without an appeal having been presented or the appeal, if presented, has been disposed of. 
Explanation. – In the case of firm, company or other association of persons, the names of the partners of the firm, directors, managing agents, secretaries and treasures or managers of the Company, or the members of the association, as the case may be, may also be published if, in the opinion of the Central Government, circumstances of the case justify it.”
Amendment of rule 16 of the Central Excise Rules, 2002. 

39. (1) IN the Central Excise Rules, 2002, made by the Central Government in exercise of the powers conferred by section 37 of the Central Excise At, rule 16 thereof as published in the Official Gazette vide notification of the Government of India in the Ministry of Finance (Department of Revenue), No. G.S.R. 143(E), dated the 1st March, 2002 shall stand amended and shall be deemed to have been amended retrospectively in the manner is specified in column (2) of the Schedule for the period specified in column (3) of that Schedule against the rule specified in column (1) of that Schedule. 
(2) Notwithstanding anything contained in any judgment, decreed or order of any court, tribunal or other authority, any action taken or anything done or purported to have been taken or done, at any time during the period commencing on and from the 29th day of May, 2003 and ending with the 8th day of July, 2004 under the rule as amended by sub-section (1), shall be deemed to be and always to have been, for all the purpose, as validly and effectively taken or done as if the amendment made by sub-section (1) had been in force at all material times. 

(3) For the purpose of sub-section (1), the Central Government shall have and shall be deemed to have the power to make rules with retrospective effect as If the Central Government had the power to make rules under section 37 of the Central Excise Act, retrospectively, at all material times. 
Explanation. – For the removal of doubts, it is hereby declared that no act or omission on the part of any person shall be punishable as an offence, which would not have been so punishable if this section had not come into force. 
THE SCHEDULE 
(See section 39)
Provisions of the Central Excise Rules, 2002 to be amended 
Amendment 
Period of effect of amended 
1
2
3
Rule 16 of the Central Excise Rules, 2002 as published vide notification No. G.S.R 143(E), dated the March 1, 2002

In the Central Excise Rules, 2002, in rule 16, after sub-rule (3), the following provisos shall be inserted, namely: -
29th day of May, 2003 to 8th day of July, 2004 (both days inclusive) 
‘Provided that for the purposes of this rule, “assessee” shall include wire drawing unit, which has cleared the goods on payment of an amount equal to the duty at the rate applicable to drawn wire on the date of removal and on the value determined under relevant provisions of the Act and the rule made thereunder :
Provided further that the amount paid under the first shall be allowed as CENVAT credit as if it was duty paid by the assessee who removes the goods.' 



Copy of Board’s Circular No.831/08/2006-CX dated 26th July, 2006
 

      1.               The Taxation Laws (Amendment) Act, 2006 has come into effect from 13.07.2006. Certain amendments / insertions to section 11A, section11DDA, section 35E, section 37E of the Central Excise Act, 1944 and rule 16 of the Central Excise Rules, 2002 have been effected.
 
2.         Section 11A of the Central Excise Act, 1944 has been amended to introduce an optional scheme for enabling voluntary payment of duty by assessees, in full or in part, in cases involving fraud, mis-statement etc. along with interest and 25% of the duty amount as penalty within 30 days of the receipt of the show cause notice thereby dispensing with the rig ours of adjudication procedure. This is an additional facility given to the Trade to settle the dispute at an early stage to reduce litigation and also aid in collection of tax dues more expeditiously. The scheme is optional and not compulsory. The assessee has the further option of using the proposed facility in full or in part. In case of part payment, the remaining amount will be subject to regular proceedings as per the law. 
 
3.         Section 35E the Central Excise Act, 1944, authorizes a Commissioner of Central Excise to review the orders passed by an adjudicating authority subordinate to him and direct filing an appeal before the appellate authority. While sub-section (4) of the said Section speaks of filing such an appeal by adjudicating authority or the authorized officer, the erstwhile sub-section (2) only referred to the adjudicating authority and omitted reference of “the authorized officer”. This lacuna has generated disputes and has attracted different interpretations by the Tribunal and the courts. Hence a corrective measure has been taken to amend section 35E (2) to authorize an authority other than an adjudicating authority to file appeals on behalf of the Commissioner.
 4.1       Rule 16 of the Central Excise Rules, 2002 has been retrospectively amended to declare “wire drawing units” as assessees for the period 29.05.2003 to 08.07.2004, hereinafter referred to as the said period. 
 
4.2     The process of drawing of wire from “wire rod” was held as not amounting to ‘manufacture’ by the Supreme Court in the case of M/s Technoweld Industries [2003-(155)-ELT-0209-SC]. Therefore, the benefit of availment of credit of duty on inputs by the “wire drawing units” was withdrawn on 29.5.2003 by a circular issued by the Board. However, certain wire drawing units continued to pay a sum representing duty, and continued to pass on the credit of amount paid as duty to the ultimate buyer of drawn wire for further manufacture. By an amendment in the Budget 2004, Note 10 was inserted in Section XV of the Central Excise Tariff Act, 1985 to declare the said process as amounting to ‘manufacture’. However, as the said Section Note was effective from 9.7.2004, it did not resolve the problem for the said period.
 
4.3     Accordingly, Show Cause Notices were issued to wire drawing units for recovery of Cenvat Credit availed on inputs on the grounds that the process of wire drawing did not amount to manufacture for the said period. Show Cause Notices were also issued to the downstream buyers of “drawn wires” who availed Cenvat Credit of amount paid as duty on drawn wire, on the ground that the sum paid on clearance of “drawn wire” by wire drawing unit did not represent central excise duty. Such wire drawing units could also not claim the refund of amount paid as duty on drawn wire, on the ground of unjust enrichment. In this regard, Board’s letter dated 3rd January 2005 issued vide F. No. 139/3/2004-CX.4 may also be referred to. 
 
4.4    The retrospective amendment in Rule 16 is aimed at facilitating “wire drawing units”, which had paid a sum equal to the duty leviable on “drawn wire” after availing the credit of duty paid on inputs for the said period. It is aimed at regularizing availment of credits at two stages and payment of an amount representing duty at one stage. The purpose of the amendment is to regularize credit taken at the input stage (on wire-rod), credit taken by the downstream user of “drawn wire” and the amount paid as central excise duty on clearance of drawn wire. In other words, wire drawing units, which had paid a sum equal to duty leviable on drawn wire, would be eligible to avail the credit of duty paid on inputs and utilize the same for payment of duty on drawn wire for the period of amendment. The sum paid by the wire drawing unit in such cases will be treated as duty and shall be allowed as credit to the buyer of drawn wire, in terms of the amendment. This amendment would not create any additional liability on any wire drawing unit which did not pay duty on drawn wire during the period of amendment.
 
4.5     As the Taxation Laws (Amendment) Bill had been introduced in Parliament, Board had, vide a letter dated 20th July 2005, directed all field officers to keep all such cases in call book till the passage of Taxation Laws (Amendment) Bill.  Now that the Bill has been passed, you are directed to take out all such cases from call book and decide them by 15th August 2006. A compliance report in this regard may be sent to the Board by 31st August 2006.
 
5.         Two new sections namely, section 11DDA and section 37E have been incorporated in the Central Excise Act, 1944. Detailed instructions regarding these instructions shall be issued in due course.
                      [RAKESH KUMAR]

COMMISSIONER,

 




    CENTRAL EXCISE & CUSTOMS,         

    



  VADODARA – II.

 Issued from File No.

 F.No. IV/16-1/TN/Tech/2006- Pt-I                       

              Vadodara, Dated: 28.07.2006

 (Based on Board’s Circular No. 831/08/2006-CX dtd. 26.07.06 issued from F.No. 201/51/2004-CX-6)

